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Each year since 1996, about a
dozen University of Michigan law
students have spent the fall
semester working as intern
attorneys for public interest groups
and government agencies in South
Africa. By the end of fall 2002,
nearly 80 Michigan students will
have participated. They receive a
full semester's credit for their work.
The projects of the students have
varied widely. Some have served
individuals complaining of
discrimination, seeking refugee
status or facing the loss of housing,
pensions, or employment. Others
have worked with groups on efforts
to secure the return of land to black
communities evicted during the
apartheid era and on efforts to
change the laws regarding matters
such as discrimination against
persons with HIV, domestic violence,
and abortion.
The program was started by Wade
H. McCree Jr. Collegiate Professor of
Law David L. Chambers, who has
traveled to South Africa each fall to
meet with the students at their
work sites and to hold a workshop
with them over a long weekend. For
the past two years, Assistant Dean
of Students Charlotte Johnson, '88,
has accompanied Chambers to South
Africa. She will continue the
program after his retirement.
As a part of the requirements of
their semester, the students must
either maintain a long and reflective
journal of their experiences and
observations or write a long research
paper. The excerpts that follow are
culled from the final journal entries
of the seven students who chose to
write the extended journals during
the fall of 2001. The students wrote
these concluding observations after
they returned to the United States
in January 2002. Unlike their earlier
journal entries, which dealt largely
with their day-to-day experiences at
work, their final entries reflected on
their semester as a whole.
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AMBIVALENCI, AMBIGUITY, AND
JOUTH AFRICA'S RULE OF LAW
By Noah Leavitt

Ah, sunshine - and sunscreen for Noah Leavitt.

Noah Leavitt began his semester in
South Africa at the UN World
Conference on Racism as a delegate for
a U.S. anti-death penalty organization.
He then spent his externship at the
University of Cape Town Legal Aid
Clinic, where he quickly found himself
"standing in for a fully-qualified South
African refugee lawyer and a clinical
faculty member as well." He worked on
dozens of immigration, asylum, and
refugee claims.
"Many of last semester's lessons had
to do with always keeping at least one
eye on the long view," he wrote after
the externship had ended and he was
back in the United States. "It is
impossible not to be moved by the
nearly century-long struggle of the ANC
[African National Congress] to create a
more just society while, day-by-day,
party members were faced with exile,
torture, banning, assassination,
disappearance, and other ills at the
hands of the white government. Yet,
people like Sisulu, Mandela, Tutu, and
others never lost the vision of a more
equitable society for their African
brothers and sisters . ...
"If I've learned nothing else during
the past four months, I've come to
appreciate that South Africa 'means'
taking the hard way: promoting
reconciliation via painful and hatefilled interactions, building a society
based on idealistic notions of universal
human rights, trying to do all this
without massive bloodshed and further
disintegration - the dear message is
that creating a desirable democratic
society is a multi-faceted, messy and
sometimes dangerous process."
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My latest trip to Durban brought me to
a meeting of the Global Alliance for Justice
Education. (Another World Conference, it
turned out.) I was one of maybe half a
dozen students amidst several hundred
clinical law professors from around the
world who are committed to creating and
expanding the influence of human rights
law on their teaching and practice.
I was inspired being a part of this
group, if only for a few days, to hear and
feel the energy and the commitment to
using legal systems to make the world
more just, to work to reduce
discrimination and violence and hatred. In
some ways, it was an excellent counterpart
to the UN Racism Conference (which,
although claiming to develop a "Plan of
Action," was primarily about cataloguing
the world's many forms of discrimination).
Indeed, even South Africa needs this
reminder. Throughout the semester, I
learned that public interest law in South
Africa is in something of a crisis. For
example, at a UCT [University of Cape
Town] faculty lunch discussion in
November, a woman who directs the
largest legal aid center in Australia (she is a
South African as well as a UCT alumna)
facilitated a conversation about what the
country might need in the way of public
interest lawyers. Her questions were
general: Should legal activists retain the
same advocacy organizations that had
existed for the past two decades? Keep the
same social and political issues for legal
scrutiny? Should they scrap the whole
system? Create more coordination among
offices? Develop more NGOs [nongovernmental organizations]? Fewer?
Although her open-ended questions
were not particularly complicated, no one
had any good ideas for her. I winced when
someone suggested conducting a study to
find out what public interest law
organizations exist around the country. It
certainly didn't sound from this group as if
South Africa's continued social
transformation is going to be led by
lawyers, at least not those in the academy.

Part of the reason why lawyers may play
such a limited role, I think, is because of
the ambiguous role of the rule of law in
South Africa. As we had learned about and
discussed over and over last term, the
power and authority of law is complicated
in a country that used sophisticated legal
structures to create and implement the
inequalities. Now, some attorneys and
activists are trying to use the law to undo
those limitations to shape a new society,
but so far only a surprisingly small number
are engaged in this new endeavor in an
adventurous way. Is everyone burnt out?
For me, as a budding lawyer, I
understand that I must make choices about
how and when to use the law to promote
positive change. Simply "using the law"
does not in itself promote any particular
kind of outcome (unless it is to promote a
general "rule of law," something that in
countries I visited such as Kenya seems to
be lacking). What type of engagement is
most effective? What kind of results can I
expect? How long will it take?"
When we were working in
Johannesburg in November, Lee Anne [de
la Hunt, my supervisor at the legal clinic]
and I went to dinner with one of her
mentors and close friends, Shanaaz, who
used to be the director of the national
office of the Legal Resources Centre and
who is now a judge in the land claims
adjudication system. Shanaaz asked me
why I had come to South Africa. I
answered that it was in part because of
numerous conversations I had with John
Dugard [a South African] when I was
working at the International Law
Commission of the UN in Geneva during
my post-lL summer. She smiled: Dugard
has attained the status of demi-god in some
South African legal circles as one of the
early and outspoken white scholars
opposing the apartheid police state.
Despite the fact that he comes across as
soft-spoken, almost timid , many regard
Dugard as one of the "grandfathers" of

human rights law in South Africa. During
apartheid, Dugard's role was not like that
of George Bizos (or Lee Anne or Shanaaz)
in defending individual clients. Rather,
Dugard concentrated on elucidating the
disjunctures between conditions under
apartheid and the international standards
that South Africa flouted proudly. He
founded the South Af1ican Journal of Human
Rights and directed the Centre for Applied
Legal Studies at the University of the
Witwatersrand in Johannesburg.
Like Bruno Simma [a human rights
scholar and one of the Law School's
Affiliated Overseas Faculty members],
Dugard was (and remains) highly effective
in identifying the links between
internationally accepted legal norms and
aberrant local practices. After the change in
government that he had worked for
decades to bring about, Dugard left South
Africa to take a position at Cambridge, and
is now teaching at Leiden. When he was
about to leave Wits, a huge banquet given
in his honor emphasized how long he had
worked for this revolution, about his longrange view of time, and his tenacity. For
me, Dugard is another inspiring example
that when all is said and done, South
Africa is "about" what happens when a
society - any society - is given the
opportunity to create a new vision of
itself, and about the long-term energy,
contradictions, and challenges inherent
in that process.

Thinking like a lawyer, Noah Leavitt
finds a safe spot to make a telephone call.
PHOTOS COURTESY NOAH LEA VITT
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JHIFTING IDENTITY
By Veronica Vela

Veronica Vela spent her extemship
working at the Legal Resource Center
(LRC) in Durban. She also visited Soweto
and traveled to Tanzania.
South Africa is a country where almost
everything is defined by what you look
like - even more so than in the United
States. From the neighborhoods you live in
and the jobs you have, to the prices you
pay in the stores, everything is fluid and
based on who you are. Things in South
Africa are becoming more integrated, but
the transition is slow. So, an unfortunate
consequence of this knowledge , once you
feel it, is to question the role your
appearance just had on the interaction.
You think a lot about your identity and
how it differs from the person you were in
the United States. You wonder how
accurate people's assumptions are, based as
they are solely on the way you look.
I have spoken in my journals about how
odd it was to suddenly be "white." You
suddenly realize how fluid these
categorizations are. When I am in Texas, I
am undeniably Mexican. During my three
years in New York, I was suddenly Jewish.
I am not entirely sure what I was to the
average South African. But I was not Indian
and I was not black, these were obvious.
Occasionally, I would be assumed to be a
foreigner of some Latin extraction, but
those cases were rare. I believe I was
generally perceived as white; perceived as
part of the majority, in a country where I
was not the majority. The discomfort of
being perceived as the oppressor was one
thing, being unfamiliar with either side of
the discourse was another. I feel like
knowing that I was immediately placed in
that particular different role made me try
to be as nice and as patient as I could
possibly be because I did not want to be
the typical condescending "white" person.
The South African emphasis on looks
runs much deeper than black and white. I
had people commenting on my weight and
my appearance on a regular basis. People I
did not know, people on the street would
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comment on my body. So in addition to
how you are perceived by others, you
spend a lot of time being reminded of your
appearance. It is uncomfortable, especially
since I've never been entirely comfortable
in my skin in the first place. It undermines
your confidence. But because everyone is
always commenting on the external, you
are unable to forget the way you are being
perceived. It makes you realize how aware
South Africans are of appearances. It is not
a subtle racism experienced here; it is
blatant. In some ways, it is easier to deal
with. But I remember thinking I preferred
the United States, where people judge you
silently.
Once people found out I was a
foreigner, things didn't change much for
the better. Then you were from that
country that did not attend the race
conference, the country that was killing
innocent Afghan children. One of the most
overarching things I learned during my
time abroad, as self-centered as it may be,
is that while it is hard being a foreigner in
general , it is a unique challenge being
American, specifically, and an American
during this time of crisis especially.
Okay, so they thought I was white
.... So what? I couldn't exactly cry "poor
me" in a country where I was to some
degree reaping the benefits of this privilege.
I couldn't deny that I lived in a white area,
went out to white restaurants, socialized in
general in places that are very segregated.
When I returned to Ann Arbor, a place I
had ignorantly dubbed the "whitest place
on earth" my first year of law school, I was
so happy to see integration in social places
like clubs and restaurants. In South Africa
I wasn't just white. South Africans are used
to dealing with white people. I was a
foreigner. When you are a foreigner, you
are different. You dress different, you look
different, you talk funny, and people
cannot understand you . You take longer to
pay for things because you have to make
currency conversions in your head and/or
you have a foreign card. You don't always
know the language. You expect things that
are not usual in the country you are in.
You feel bad expecting these things. You
get angry at others for not understanding

you or becoming frustrated with you. You
berate yourself for getting angry. I spent a
week wondering why ,people were always
running into me on the street. I thought
they were just rude. Then I realized that
perhaps because they drive on the other
side of the road, they also walk on the
other side of the sidewalk. It was I who
wasn't getting out of their way, and not the
other way around. I was frustrated because
waiters never knew what I was asking for
when I wanted water. Pushpa [Vela's
supervising attorney] says that every intern
she has known has had the same problem.
But you never know why people are
reacting to you the way they are. (Did she
just not hear me order the water? Was I
rude?) It took me a few weeks to realize
that my landlady was frustrated with me
because of things I had always deemed
normal back home. Primary among these
was having a somewhat diverse group of
friends. I may be jumping to conclusions,
but her many comments to me led me to
believe she was uncomfortable with my
tendency to leave windows open (despite
the stone wall and razor wire around the
house - not to mention the bars on the
windows) and my "untrustworthy" group
of black, Indian, and motorbike-riding
friends.
Occasionally, your visitor status works
to your advantage. Most often it does not.
You are asked for opinions on issues and
situations, but if your ideas differ from
what they wanted to hear, it is easy to
dismiss you because you aren't from there.
You don't understand . You couldn't
possibly understand the many intricacies
and ramifications of the things you propose
or the things you say. At the same time you
realize that things you have taken for
granted, perspectives you assume that
others share, are contextual. This tension
was especially apparent because they are
asking things of an American and America
is a country everyone wants to pretend
they do not need .

LISTENING TO WOMEN
AND LEARNING FROM OTHERJ

ByMarkeishaJ.Miner
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Markeisha J. Miner did her extemship with the Commission on Gender Equality in Durban, ~
where she worked with, among others, Beatrice Ncgobo, a veteran South African women's ~
rights activist affectionately known in the office as Sis. B. In her first journal entry, Miner u:;
reported, "the majority of the Commission's work involves investigating the complaints of
women who feel that they are the victims of gender discrimination. Many cases are
~
w
referred to other non-government organizations because they do not fall within the
b<
::,
Commission's mandate - to promote gender equality. The complaints the Commission
8
receives generally fall into four categories: maintenance (the U.S. equivalent is child
:,:
support), domestic violence, sexual harassment, and gender discrimination generally
""
(i.e., hiring a male applicant instead of a better qualified female applicant)."

i
t

The differences in the treatment of
gender issues in the American and South
African constitutions can be explained, in
part, by the fact that South Africa's
constitution was drafted over two centuries
later. South Africa had the benefit of
choosing which lessons to take from
American equality jurisprudence as well as
that of other countries. One major
difference in the two constitutions'
handling of gender-related concerns is that
South African women demanded to play a
role in the constitutional drafting sessions.
In contrast, American women's role in
public affairs, let alone constitution
drafting, in the 18th century was extremely
limited.
I am intrigued by the differences
between the influence of South African
women, across racial lines, at the end of
the apartheid era, and thus, their amount
of influence in the constitutional process,
and the influence of American women,
across racial lines, at the end of legalized
segregation during the mid-1960s. While
American women succeeded in breaking
the barriers to previously male-dominated
professional fields and exclusive male
higher education institutions, for example,
American women were not as successful in

securing the ratification of the Equal Rights
Amendment. I view ratifying the Equal
Rights Amendment as American women's
rough equivalent to South African women's
battle to participate in drafting the[ir]
constitution. In South Africa, women not
only participated in the constitutional
drafting process, but they also were
successful in creating a national gender
machinery framework , agencies to monitor
the achievement of gender equality goals in
the executive and legislative branches of
government as well as an independent
body, the Commission on Gender Equality,
which monitors government, private
institutions, and private individuals. On
the face of things, it seems that South
African women were better able to convert
the momentum of apartheid's downfall into
tangible, legal gains, than American women
were able to convert the momentum of Jim
Crow segregation's abolishment into
similarly tangible, legal gains at the
constitutional level.
I cannot pretend to explain the
differences in the women's legal gains after
similar periods of legalized segregation in
South Africa and America. While I was in
South Africa, though it was acknowledged
as a major feat, that women demanded to
be part of the constitutional process was an
accepted, rarely questioned fact . Several
times when I attended workshops with
Commissioner Ngcobo (Sis. B), she would
test the participants' knowledge of when
and where women entered the
constitutional negotiation process. Even

Markeishaj. Miner (in white shirt) is shown with
Commission on Gender Equality staff with whom
she worked during her extemship in South Africa.

women who knew that information,
however, did not explain the details of how
women organized themselves in an
effective manner such that their voices in
the negotiations would be heard.
Hindsight is 20/20. Now I wish I had
spent more time asking Sis. B about the
details of women's roles in the constitution
negotiations. She was there and she played
a key role in motivating other women to
participate. The benefit of this externship
was that we worked with and for very
influential and well-known persons. We
developed such a personal rapport with
these individuals, however, that we
sometimes forgot who they are and the
magnitude of their accomplishments.
Unfortunately, the externship was over
before I realized that I failed to take full
advantage of the opportunity to learn as
much of Sis. B's story as possible. In any
event, I am grateful to have worked with
Sis. B and other vocal, politically active
women who contributed to making South
Africa's constitution a very progressive one
in terms of gender equality.
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LEAVING• TO RETURN
Devin O'Neill worked in Johannesburg
with the AIDS Law Project, which she
describes as made up of "a small but
committed group of individuals."
O'Neill focused on three cases:
■

A case involving a woman who was
forbidden to work as a nurse with
the South African Army because her
pre-employment blood test showed
her to be HIV-positive.

■

A case involving a non-government
organization (NGO) that was evicted
from a hospital by the South African
minister of health. The NGO had
been assisting physicians in giving
pharmaceuticals to rape victims to
help prevent possible HIV infection.

■

A case involving the drug
Nevirapine, which the South African
government opposed giving to
pregnant women and their newborns
to reduce Mother to Child
Transmission (MTCT) of HIV.
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Crime and poverty are realities of life
here that I constantly face and are issues
with which I am always grappling. When
I am stopped at a light and children come
begging at my window, I am always
conflicted about what to do. Do I give or
do I not? How can I tum away knowing
that these children are to some extent
needing monetary help, food, and shelter?
I cannot give to everyone, but does that
mean that I should not give to anyone? ls it
fair to give to the child that best pulls on
my heartstrings or seems to be the most
needy? Should this rationalization process
even come into play when l am talking
about children who live on the street?
These are the questions that are constantly
running through my head when I stop at a
light or just stop to think.
Usually I do not give to the children
begging in the streets. I think that it might
make it more likely that they will continue
to live and beg on the streets. I think there
are better ways to help these children
needing my help. When I do not give
money, I rationalize that I give money to
people who render a service to me. This
way I am encouraging work. For instance,
I pay the men who watch my car (or at
least pretend to), I tip the men filling my
gas tank, and the man who sells me the
morning paper. I figure that if in my daily
life I am working to provide services that
will help these children to have better
health or a greater chance at an education
I am doing them a greater service than
placing money in their hand. But then I
wonder if I am just rationalizing the fact
that I just turned down a needy child.
Sometimes the faces I see make me so
sad and take so much out of me. Often I
come home exhausted, not knowing why
until I realize it is from the poverty and the
inequalities that I see and the violence that
I fear. When possible, I like to sit outside
to eat and catch the last rays of my endless
summer. But each time I do I am struck by
the contrasts and am ashamed. I am never
the wealthiest nor the best dressed, but I
always become uncomfortable with my
ability to sit on the sidewalk eating my
haute cuisine while women walk by with

By Devin O'Neill

their heavy loads and children tied around
their waists. I wonder how we diners must
look to the passersby\ what feelings we
evoke in them, or have they become
immune and walk on by without even
noticing our presence? Have the people
passing by on the sidewalk become so
accustomed to the status quo that they
accept the differences and are not bothered
by them? Personally, the disparities staring
me in the face always make it difficult to
finish my lunch (though I usually manage).
One of my friends here says how happy
she will be to return to the UK [United
Kingdom]. She is too drained and bothered
by the differences to remain any longer.
I asked her whether she felt any guilt about
going away when it all became too much
to take, knowing that others do not have
that ability. She told me that she must go
away so that she can return again. She
must look away so that she can look again.
And I understand that and see the truth in
it. If the poverty and despair only bring
you down then perhaps you can work
more effectively at these problems by going
away to regain your strength. I suppose
that as long as you remain committed to
the fight, it does not matter where you
fight the battle. Perhaps I should take
advantage of my ability to come and go
away. But I remain unconvinced and am
still conflicted. If I were to remain, would
I become immune to the problems in
order to survive? If I return, will I forget
what I have seen and be less motivated to
act? I recognize the power in my ability to
choose what to do, the ability that was
given to me by nothing more than chance.
I think that this power to choose imparts a
duty not to forget. Ultimately, I must not
look away, but I can choose the way in
which I look and face the disparities that I
see. As my friend argues, there is no harm
in my turning away if it is only to have the
strength to tum again, to look more boldly,
and return with the passion to help remedy
the inequalities and inequities that I see.

CRIMI AND OfflMIJM
Ben Faulkner worked during the fall
in the Cape Town office of the Legal
Resources Center, the largest public
interest legal organization in South
Africa. As he began his extemship, he
reported: "I'm excited because I'm
going to be able to work on many of
the land and housing issues that really
attracted me to the Legal Resources
Center in the first place . ... I have
come to South Africa somewhat
skeptical of the ability of governments
to provide quality housing to those
who cannot afford it, yet completely
convinced that the provision of
housing for the poor is an essential
element of any just society."

In the opening paragraph to this final
journal entry I stated that I was not very
optimistic about the future of South Africa.
Part of the reason comes from experiences
since my last journal entry. For the last two
weeks of my stay in the country, I housesat for Henk Smith [the author's attorneysupervisor at the legal Resources Center].
Henk and his children went on vacation
but needed someone to stay at the house

By Ben Faulkner

and feed the ducks (no joke), run the
sprinklers, and scare off any potential
burglars. The house has been broken into
before but Henk actually still takes security
much less seriously than many other South
Africans. There is an alarm system, as well
as bars over a few of the windows that
open (but not the majority of the
windows), and emergency call buttons in
two of the rooms. But his house, unlike
most in white neighborhoods, has no walls
around it and no guard dog, and most of
the windows have no bars at all. The
neighborhood is a very good one but that
often does not mean much in terms of
protection from crime.
On the first weekend I moved into
Henk's house , I went to a party at Noah's
[fellow law student/extern Noah Leavitt]
supervisor's apartment. While there I met a
woman who had been attacked and
sexually assaulted in the garden of her
house. Just to hear from someone who had
actually been brutally attacked in the yard
of her own home was very sobering and
disturbing. At the same party, an attorney
from my office warned me about crime in
Henk's neighborhood. Afterwards,
knowing that the house had been broken
into previously and seeing the relatively
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few security measures at the house,
I became for the first time somewhat
nervous about crime. The next night I was
out getting some drinks with some people
from work when Henk called and said that
the security company had called him
because the alarm had gone off. I raced
back to the house , but luckily it was a false
alarm and everything was fine . Still, for the
rest of my time in the house I was almost
paranoid about crime. It was a very
upsetting feeling and completely new for
me. It was certainly nothing I ever
experienced living in New York or
Washington. At the same time , the
newspapers were full of stories about the
murder of [former South Africa President]
F.W. de Klerk's wife in her Cape Town
apartment. She had returned home and
surprised a burglar in her house and he
murdered her for her cell phone and a few
pieces of jewelry. This type of killing
happens all the time in South Africa but
because of the high profile nature of the
victim it dominated the news for almost
a week.
Initially, I had been skeptical of the
claims that it is the high crime rate that has
had such an impact on many South
Africans' desire to remain in the country.
However, the two weeks spent living at
Henk's house really changed my mind. It is
very tiring and upsetting to worry
constantly about crime. I have had a
wonderful semester, but worries about
crime changed my outlook on the people
around me and lurked in the back of my
mind at all times. I can also understand
why a high crime rate really affects
business and the economy. I would be very
reluctant to open a new business or
expand in South Africa with the
uncertainty that a high crime rate brings.
In addition, the incredibly high murder
rate, of blacks as well as whites, means that
thousands of people who could have made
a real difference to society are dead and
will never be able to contribute.

Veronica Vela, Celia Devlin, Noah Leavitt, and Ben Faulkner backed by the "Tablecloth"
of cloud cover that descends from Table Mountain outside of Cape Town.
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LAW AND CHANGE
~-~

ByCeliaDevlin

Celia Devlin spent the fall term at the Community Law Center in Cape Town, South
Africa. "Let me start with the natural beauty," the third-year law, student began her
journal of the experience. "It is gorgeous here, more so than I expected. Table Mountain
and its steep cliffs continue to inspire me each day. During the first few days in Cape
Town, I tried to come to some sort of understanding of the city. Having studied South
African history, I knew about the apartheid system and what the apartheid government
sought to create when it confined the blacks and coloreds to certain sections of the city.
Knowing the history did not, however, prepare me for the reality of the townships."
Below, Devlin reflects on a case that she had worked on during the term; the case
challenged the government's refusal to provide antiviral medication to pregnant women
with HIV, even though the scientific evidence was very strong that a few doses would
significantly reduce the likelihood of transmission of the HIV from mother to newborn.
President Mbeki of South Africa had expressed the view that the antiviral medications
were useless or harmful.

Looking back over the semester, I
realized that the successes and failures of
the mother-to-child-transmission case
(MTCT) exemplified the two main lessons
I learned while in South Africa. In an
important way, the case stands as an
affirmation of the South African
constitution and how the Bill of Rights can
be used as a tool for reform in the lives of
average South Africans. The MTCT case
also stands, however, as a symbol of South
Africa's next step in reform. Now that the
monolithic infrastructure of apartheid has
been dismantled, the new government
must act to overcome the social legacy of
apartheid. As Pius Langa [a justice of South
Africa's new Constitutional Court] has
written, "What the constitution proclaims
is one thing. What really matters to the
women, men, and children of our country
is the change and the reality of change and
how the constitutional prescripts manifest
themselves in their lives." Langa is right.
The transition to democracy and the
principles detailed in the constitution mean
little if they do not provide real change in
the lives of South Africans.
It seemed a wonderful ending that on
my last day of work, the trial court issued a
decision in favor of the plaintiffs in the
MTCT case. On the simplest level, Judge
Botha's decision stated that the government
is obliged to make Nevirapine available to
pregnant women with HIV who give birth
in the public sector. Twenty-four percent
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of pregnant women in South Africa are
HIV positive, and 70,000 children are
infected each year. Based on facts alone,
the case will save lives.
Judge Botha's decision is important on
another level, too. South Africa's
constitution promised a new life for the
country. After years of inequality and
oppression, the constitution guaranteed
equality. It affirmatively demands that
society itself become more equal. Looking
in the face of seemingly insurmountable
problems and armed with limited
governmental resources, the South African
constitution nonetheless proclaims that
socio-economic rights are justiciable, and
that all citizens can demand a better life.
The recent, important decision of the
Constitutional Court in the Grootboom case
involving the right to housing had
suggested that courts would rarely force
the government to do more than it was
doing. The constitution does contain a
right to access to housing (and to medical
care) but merely requires the government
to work towards the "progressive
realization" of the right "within its available
resources." Critics argued that "progressive
realization" was not really justiciable and
enforceable, and that the courts are ill
equipped to monitor the government's
progress in meeting constitutional
guarantees.
Indeed, I heard many of these
arguments made during the MTCT case.
Many seemed to think that the
government's explanation - that the
resources were too scarce and that they
were doing the best that they could would pass constitutional muster. After all,
South Africa faces enormous burdens, how
can the court tell the government where to
spend money7 Judge Botha's decision,
however, gives content to the meaning of
the term "progressive realization." In his
decision, he wrote:

"Section 27(2) clearly presupposes a
situation where there is not yet a full
realization of the right to health care. No
doubt that is in recognition of a host of
historical and socio-economic realities. It
equally imposes the duty to achieve a
progressive realization of the right to health
care as an ongoing obligation. It obviously
does not impose the duty to achieve the
realization of access to health care
overnight. The pace is dictated by available
resources. Yet, in my view, the inexorable
goal is a realization of the right, even
though it may be achieved progressively."
Importantly, Botha argued that the
government programs and policies that
leave everything for the future cannot be
said to be coherent, progressive, or
purposeful. He stated that the availability
of resources can only influence the pace of
a program, but cannot override the
government's duty to implement a
program. Here, where the dollar cost to the
government was neglible because the
manufacturer was offering to provide the
drug for five years free of charge, the
government had no excuses.
The decision is important because it
gives citizens a constitutional foothold for
forcing the government to implement
necessary social programs. In the MTCT
context it is doubtful that the Ministers of
Health would have put in place a
comprehensive prevention program at
public hospitals had the petitioners not
taken them to court. At the Community
Law Center (CLC), the board of directors
constantly urge the staff to get involved in
"impact litigation." The board views cases
like the MTCT case as being the crucial
forum in which South Africa's principles
will become realities. The MTCT case
demonstrates that "impact litigation" can,
in fact, be a useful tool. ...

Of course, I realize that no litigation or
constitutional doctrine can rid South Africa
of HIV. Despite the couPt victory, the mass
of problems complicating the effective
treatment and prevention of HIV remain.
Reform must take a broader approach. As
was painfully clear throughout the MTCT
court papers and as all participants
acknowledged, a government program
providing Nevirapine to a mother and
child at birth is not sufficient. The virus
can be transmitted to the child through
breast milk long after the effectiveness of
Nevirapine has disappeared. For a woman
living in a poor rural community with no
access to clean drinking water there may
be no safe alternative to breastfeeding.
Such women are forced into a position
where they can either breastfeed the infant,
or mix formula milk with unsanitary water.
In either case, the infant is exposed to
potentially fatal infections. The excruciating
choices that these mothers face highlight
the urgent need for more infrastructure.
The MTCT litigation could only address
one small part of the HIV "vortex."

[Note: In the months since the decision of
Judge Botha, the government has relented and
agreed to provide Nevirnpine immediately to
all indigent pregnant women with HIV.]
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HILPING IN MANY WAYIByFortuneGlasse
Fortune Glasse spent her externship
working with the South African
Human Rights Commission (SAHRC or
HRC). The Commission was created by
the new South African constitution
and charged with responding to
violations of civil rights, monitoring
the government's progress in meeting
the constitutional obligation to
provide access to medical care,
housing and education, and educating
the public about the new constitution.
Karthigasen Govender, a 1988 LL.M.
graduate of the Law School and a
professor of law at the University of
Natal in Durban, is one of the 11
members o'f the Commission. For the
last several years, Professor Govender
has co-taught with Professor
Chambers a course on
Constitutionalism in South Africa that
the students who work in South Africa
take before they go.
Glasse worked at the Commission's
branch office in Cape Town under
Victor Southwell, another LL.M.
graduate of the Law School (1994).
Glasse's initial impressions of the
Commission were "conflicting," she
wrote in her first journal entry.
"While I definitely see the need for
an organization to police both the
government and government
organizations [to] be sure they are at
least attempting to both comply with
the constitution and basic human
needs, there seems to be so much
going on within the HRC that it is
hard to address all complaints or
monitor issues that have been
referred to other organizations. My
initial reaction is to believe the HRC
should simply be one powerful
referral board that has the resources
and strength to pass cases on to
specific organizations while
monitoring those organizations'
performance and ability to perform.''
In her concluding journal entry,
she wrote:
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Before leaving for my semester in Cape
Town, I knew that I was about to have a
unique opportunity to see, and to actually
be involved with, a different legal
environment than what I had previously
known . I was aware that there were social
issues that I would encounter and needed
to be aware of. I was, after all, an American
visiting a foreign country for such a short
time and yet was about to be very involved
in a sensitive and important aspect of
South Africa's legal, political, and social
development: the protection of the
relatively new bill of rights.
It seems that in my first couple of days
spent sorting out computer problems and
shadowing the other legal interns, I could
not have known just how involved I was
about to become in the lives of regular
people, some with real concerns over
human rights violations, and some just
looking for recompense for any wrong they
felt was done to them. On my first day of
work, I was introduced to the office and
received a desk and a copy of the South
African constitution.

One function of the SAHRC is to
circulate copies of the constitution to
anyone who requests one. Each of these
pocket constitutions comes with an
illustrated pamphlet titled You and the
Constitution. This pamphlet introduces the
constitution by answering questions such
as "What is the constitution?" and "What is
democracy?" before explaining why South
Africa needed a new constitution. Then, it
gives a quick look at the constitution
before breaking down the more detailed
aspects into sections called "Protecting
Democracy and Your Rights with the
Constitution" and "What Else the
Constitution Covers." The SAHRC is
introduced in the subsection "State
Institutions Supporting Constitutional
Democracy." The introduction here
describes the basic relationship of such
organizations to the government. They are
described as follows :
"The institutions to protect people from
abuse by the government and to make sure
that government does its work properly are
set out in Chapter 9 of the constitution.
These institutions are independent. This
means they are not controlled by the
government at all, even though they are
created by the constitution."

The blurb on the SAHRC reads:
"This commission protects human
rights. It will educate people about human
rights. It will investigate complaints about
human rights abuses and will help you
take these to court."
After spending four months working for
the South African Human Rights
Commission, I find myself asking if the
SAHRC is actually doing the job that it was
set up to do.
I believe that in many ways, the answer
to this question is a resounding "yes." Just
the presence of the SAHRC gives people a
feeling that they are full citizens of the
country and that someone will fight for
them if they have _been mistreated. I believe
that this is one of the main instigations
behind the policies and procedures of the
office, and of the complaint process. The
office is open every day (with very few
exceptions) so that when people manage to
get the time, money, and transportation
that it takes to come into the office,
someone is there to receive them and to
take their complaint. It is important for it
not to be a hardship to bring a complaint
to the SAHRC. Unfortunately, this system
is repeatedly abused by some; yet, for
many, it is a necessary and appreciated
aspect of our office.
Besides expecting availability, people
have come to believe that the SAHRC can
take up their individual cause or concern
and follow it through to the remedy that
they would most like to see. Just as often,
however, people cannot even conceive of a
remedy; they just want someone to hear
their story, to sympathize with them and
tell them what the next step would be
towards redeeming their dignity or towards
getting the appropriate people to take
notice of them and their complaint. Thus,
sometimes, taking a complaint meant just
listening to someone's story and making a
phone call or two. Other times, listening to

even the beginning of their story is enough
to let you know that there is nothing that
the SAHRC can do for that person. So,
while you do not want to cut a person
short or make them feel as if their
problems are insignificant, you do need to
move on to the next complainant whom
you actually may be able to help. Still, with
the referring relationship of the
organizations in South Africa, it can be
almost too easy to simply pass a
complainant on to another organization
without listening to the complainant and
seeing what you could do for them instead
of, or in addition to, the referral. It is a bit
of a catch-22, especially when you know it
is likely that the referral organization will
do little to nothing to help.
Tawards the end of my stay in South
Africa, we began to notice a new pattern in
some cases. People were coming in with
human rights issues that were linked to
some employment dispute. Our first course
of action in such a case had been to refer
the person to the Commission for
Conciliation, Mediation, and Arbitration
[CCMA] (barring any heinous human
rights violations), because the Commission
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is set up to resolve employment issues.
What we learned was that some of our new
complainants had already been to the
CCMA, which had referred them to the
SAHRC instead of taking on the case. Here,
you get complainants going back and forth
between offices, and because there are no
detailed and specific guidelines, and little
cooperation between the various offices, no
one can actually assign responsibility for a
case to one organization or the other and
all are busy with their already heavy
caseloads ....
I believe that people have a
romanticized notion of the new South
Africa primarily because of the nature of
the country's history. I think that people
want to believe that the worst is over, and
such a notion embraces the effective
presence of the SAHRC, but this does not
mesh well with the reality of crippling
poverty and violent xenophobia. I believe
that the SAHRC could much more
effectively do what it was created to do if it
were less hindered by budget constraints
and bureaucracy. People do need to believe
that there is something out there that can
help them if they feel that their rights, as
delineated in the constitution, have been
violated. Thus, perhaps, the best approach
would be to streamline the process so that
those who have pressing problems can
actually get the help they need from the
appropriate organization. While the
SAHRC helps a lot of individuals, many
others get caught in the cycle of referrals ,
a problem that must be solved before the
SAHRC and similar organizations can
become truly efficient and more
productive .
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